STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

MORRI S SHELKOFSKY,

Petitioner,
VS. Case No. 01-0024
DEPARTMENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF STATE
GROUP | NSURANCE,

Respondent .
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RECOVMVENDED CRDER

Pursuant to notice, a formal hearing was held in
Tal | ahassee, Florida, on March 1, 2001, before Harry L. Hooper,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Morris Shel kof sky, Esquire
3721 Crawfordville Road, No. 17
Tal | ahassee, Florida 32310-7074

For Respondent: Julia Forrester, Esquire
Depart ment of Managenment Servi ces
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

VWhet her Petitioner is entitled to receive a refund of

i nsurance prem uns paid to Respondent.



PRELI M NARY STATEMENT

Petitioner paid $517.96 to the Division of State G oup
| nsurance, Department of Managenent Services(Di vision), in
July 2000, and again in August 2000. These paynents were health
insurance premuns remtted to the Division in return for
coverage under the Consolidated Omibus Budget Reconciliation
Act of 1985 which, inter alia, provides for the continuation of
heal th i nsurance for term nated enpl oyees, in certain
circunstances. This programis applicable to state enpl oyees
and is referred to as COBRA

Subsequently, on or about August 24, 2000, Petitioner
tel ephonically requested a refund of the prem uns paid. The
t el ephone call was followed by a faxed witten request which was
al so dated August 24, 2000. This request was formally denied in
a letter dated Septenber 29, 2000, which was signed by R a
Brown, a benefits admnistrator wwth the Division. 1In a letter
dat ed Septenber 29, 2000, Petitioner demanded a formal hearing.

At the hearing, Petitioner called four wtnesses and
testified in his owm behalf. Petitioner offered four exhibits
whi ch were admtted into evidence. Respondent called one
witness. Both parties tinmely subnmtted Proposed Recomrended
Orders which were considered in the preparation of this

Recommended Order.



References to Florida Statutes are to Florida Statutes
(1999) unless stated ot herw se.

FI NDI NGS OF FACT

1. The Division adm nisters health plans, including COBRA
for the benefit of enployees of the State of Florida.

2. Petitioner was an enpl oyee of the State of Florida from
1991 until|l February 11, 2000, which was his |ast day on the
payroll of the Ofice of the Attorney Ceneral.

3. On May 27, 1998, Petitioner was placed on the Tenporary
Disability Retired List by the U S. Air Force. He was
presented an identification card reflecting his rank as col onel .
His identification card reflects that he was eligible for
medi cal insurance.

4. As aretired mlitary person Petitioner was eligible
for treatment at a mlitary nedical facility or through TRI CARE
TRI CARE i s a conprehensive health insurance programfor mlitary
personnel. TRICARE may be a primary provider or a secondary
provi der of health benefits. During his active enploynent with
the state, however, the TRI CARE coverage was secondary. This
means that the state paid any clainms to the extent of its policy
[imts and the renai ni ng anount of any clai mwuld be processed
and paid in accordance with TRI CARE cover age.

5. Petitioner was aware that placenent on the Tenporary

Disability Retired List was, as the nane inplied, a tenporary



situation. It was his expectation that subsequent to being

pl aced on the list, the U S. Air Force would determ ne either
that he was disabled to the extent that he would receive
disability retirenent, and thus continue to be eligible for
TRI CARE, or that he would be denied disability retirenent and
woul d have to arrange for other nedical insurance, or do

wi t hout .

6. During Petitioner's enploynent with the Florida
Departnment of Legal Affairs, he was covered by the State G oup
Health Self Insurance Plan. On February 11, 2000, when
Petitioner term nated his enploynent with the Florida Depart nent
of Legal Affairs, he was seeking to have the State of Florida
decl are hi m di sabl ed.

7. Pursuant to law, Petitioner's entitlenent to the
benefits of the State G oup Health Self Insurance Plan continued
until March 31, 2001. Wthout taking action to secure health
i nsurance, Petitioner would have only TRI CARE as an insurer.
However, if the state determned himto have becone di sabl ed
whi l e enpl oyed by the state, he would be covered by the State
Group Health Self Insurance Plan, retroactively.

8. On May 11, 2000, the Florida D vision of Retirenent
denied Petitioner's application for in-line-of-duty disability
retirement benefits. The effect of this determ nation was to

termnate the possibility of coverage under the State G oup



Health Self Insurance Plan with the reduced prem uns avail abl e
to a person on disability retirenent.

9. The Florida Departnent of Legal Affairs failed to
imedi ately notify the Division that Petitioner had term nated
his enploynent. As a result, the Division did not send
Petitioner a Notice of Continuation Coverage Eligibility until
i medi ately after to May 11, 2000.

10. The notice infornmed Petitioner of his right to have
fam |y continuation coverage in return for a prem um of $517.96
It further informed himthat he had until July 11, 2000, to
el ect coverage which would be retroactive to April 1, 2000.

11. A second Notice of Continuation Coverage Eligibility,
dated May 22, 2000, was sent to Petitioner. This notice
simlarly informed Petitioner of his right to have famly
continuation coverage in return for a prem um of $517.96 but
informed himthat he had until July 22, 2000, to el ect coverage
whi ch woul d be retroactive to April 1, 2000.

12. The second page of the Notice of Continuation Coverage
Eligibility informed Petitioner, inter alia, that coverage would
be avail able for 18 nonths for voluntary or involuntary
termnation, 29 nonths for certain disabled qualified
beneficiaries, and 36 nonths for all other qualifying events.

13. The second page also informed Petitioner that coverage

m ght end on the occurrence of several events. The event



asserted to be pertinent to this case is the date the insured
beconmes covered by anot her group health plan which does not
contain any limtation or exclusion with respect to a pre-

exi sting condition.

14. Petitioner filed a "Continuation of Coverage
Enrol Il ment” formdated July 21, 2000. This formnoted that the
date of the event that precipitated eligibility for coverage was
February 11, 2000. Petitioner wote on the formin his own
hand, "I am permanently and totally disabled; |I and ny
dependents am covered under TRI CARE at present.”

15. At the bottom of the "Continuation of Coverage
Enrollment” form the Division authorized coverage dati ng back
to April 1, 2000.

16. Petitioner sent the Division a check in the amunt of
$517.96 to cover the initial premum The date on the check was
July 21, 2000. Sonetine prior to August 24, 2000, he sent the
Di vi si on anot her prem um paynent in the anount of $517.96.

17. At the time Petitioner filed the "Continuation of
Coverage Enrollment” formand submtted the prem uns, he was
covered by the regular mlitary nedical system because he was
considered to be retired by the U S. Air Force. However, since
the question of his disability wwth the U S. Air Force had not
been deci ded, he was aware of the possibility that his mlitary

heal th coverage could end at any tinme. By maintaining a COBRA



policy, he was insuring that he would not find hinself in a
posture where he had neither COBRA nor TRI CARE.

18. On August 16, 2000, the U S. Air Force determ ned that
Petitioner was disabled and was entitled to the nedical care
provided by law for retired service persons, which includes
TRI CARE, presumably, for life.

19. It was at this point Petitioner demanded the return of
the premiumhe paid. Petitioner's theory for the refund is that
he was, under the law, ineligible for COBRA coverage during the
two nonths that he paid a premumw th respect to it.

20. On Septenber 29, 2000, in a letter signed by R a
Brown, Benefits Admnistrator, the Division reiterated its
refusal to refund the prem uns and noted that Petitioner was
covered under COBRA for the period April 1, 2000, through
May 31, 2000. The letter informed Petitioner that, "Based on
the information in your letter, you are eligible and entitled
for TRI CARE Standard coverage, but you did not indicate that you
are actually enrolled.”

21. M. Brown al so advised the follow ng:

Coverage at tine of COBRA event: Section
4980(f)(2)(B)(iv) provides that a qualified

beneficiary's right to COBRA continuation coverage nay

be term nated when the qualified beneficiary "first

becones," after the date of the COBRA el ection,

covered under another group health plan (subject to

certain additional conditions) or entitled to Medicare
benefits.



The final regulations provide that an enpl oyer

may cut off the right to COBRA continuation coverage

based upon ot her group health plan coverage or

entitlement to Medicare benefits only if the qualified

beneficiary first beconmes covered under the other

group health plan coverage or entitled to the Medicare

benefits after the date of the COBRA el ection.

22. Petitioner asserted in a reply, also dated
Sept enber 29, 2000, that contrary to Ms. Brown's assertion, he
was actually enrolled in TRICARE Standard during the operative
peri od.

23. In aletter dated Cctober 3, 2000, Merrill Mbody, the
Division Director, informed Petitioner that his claimfor refund
was bei ng deni ed because he had a contractual relationship with
the Division and that he got the product for which he paid--
heal th i nsurance coverage for April and May, 2000. M. Mbody
al so pointed out that the Division was required under |law to
al l ow active enployees and their covered dependents, to
participate in COBRA, notw thstanding their participation in

ot her prograns.

CONCLUSI ONS OF LAW

24. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter presented
herein, pursuant to Section 120.57(1), Florida Statutes.

25. Petitioner has the burden of proving his entitl enent
to a refund by a preponderance of the evidence. Section

120.57(1)(j), Florida Statutes.



26. Title 10, U S.C. Section 1074 provides for
conprehensi ve nedi cal coverage for persons retired fromthe
mlitary. Medical care may be obtained at a mlitary nedica
facility or through the mlitary insurance program call ed
TRI CARE. Because Petitioner was on the tenporary disability
retired list of the U S. Air Force, Petitioner was covered by a
conprehensive mlitary health programfrom May 27, 1998, until
the tine his disability status was resol ved.

27. Title 10, U S. C. Section 1210 provides that service
menbers on the tenporary disability retired list nust submt to
peri odi c physical exam nations. |If it is determ ned that a
disability is pernmanent, and is at |east 30 percent under the
standard schedul e of rating disabilities in use by the
Department of Veterans Affairs, then the nenber will be put on
the permanent retired list. This determ nation was nmade in the
case of Petitioner on August 16, 2000. Accordingly, Petitioner
fromthat date onward is covered under TRI CARE

28. COBRA coverage is couched in terns which are directory
toward the enployer. It provides generally that an enpl oyer who
provides a group health plan for the benefit of its enpl oyees,
nmust continue to provide benefits identical to the plan, to
enpl oyees no | onger enployed by the enployer as the result of a

"qualifying event." Title 29, U S.C. Section 1161.



29. The enployer is directed to provide coverage fromthe
peri od begi nning on the date of the qualifying event and endi ng
not earlier than the maxi numrequired period; the end of the
enployer's plan; the failure of a participant to pay a prem um
or the participant's entitlenent to group health plan coverage
or Medicare entitlenent, or term nation of extended coverage for
disability. Title 29, U S. C. Section 1162.

30. Title 29, U S.C. Section 1162(2), with regard to group
heal th plan coverage, provides that coverage nust extend for at
| east the period beginning on the date of the qualifying event
and ending not earlier than the earliest of the follow ng:

* x %

(D) G oup health plan coverage or nedicare

entitl ement

The date on which the qualified beneficiary first becones,
after the date of the election--

(i) covered under any other group health plan
(as an enpl oyee or otherw se) which does not contain
any exclusion or limtation with respect to any
preexi sting condition of such beneficiary (other than
such an exclusion or limtation which does not apply
to [or is satisfied by] such beneficiary by reason of
chapter 100 of Title 26, part 7 of this subtitle, or
title XXVI1 of the Public Health Service Act [42
U S CA 8§ 300gg, et. seq.]), or

(ii1) in the case of a qualified beneficiary
other than a qualified beneficiary described in
section 1167(3)(C) of this title, entitled to benefits
under title XVI11 of the Social Security Act [42
US CA 8§ 1395 et. seq.]
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31. It is the aforenmentioned | anguage which is sunmari zed
on the reverse of the "Continuation of Coverage Enrollnment” form
whi ch stated that coverage mght end on, ". . . the date the
i nsured becones covered by another group health plan which does
not contain any limtation or exclusion with respect to a pre-
existing condition.” Petitioner concluded that this nmeant that
he was ineligible ab initio for COBRA coverage because he was
covered by TRICARE at the tinme of the qualifying event.

However, during the COBRA coverage period, Petitioner could not
"becone covered" by TRI CARE because he was al ready covered by
TRI CARE on the date of the qualifying event.

32. Continuation coverage of health insurance under COBRA
is required to be provided to enpl oyees upon their term nation
of enploynent, even if at the time of term nation they have
ot her health insurance coverage. The enployer may term nate
COBRA coverage if the enpl oyee subsequently obtains health

i nsurance from anot her enployer. GCeissal v. More Mdical

Laboratories, 524 U S 74; 118 L. Ed.2d 64(1998).

33. The State of Florida is required to offer COBRA
coverage to mlitary reservists. So long as servicenen el ect
COBRA continuation coverage, and pay appropriate prem uns, they
are entitled to it for the period allowed by Iaw. A person
covered under mlitary health care is not ineligible to receive

COBRA. | nternal Revenue Service Notice 90-58, "Continuati on of
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Enpl oyer Heal th Coverage for Activated Reservists and Their
Fam | i es” dated Septenber 7, 1990.

34. Petitioner elected COBRA continuati on coverage and
paid premiuns for two nonths. He did not becone ineligible to
recei ve COBRA during the period in question. He received that
for which he paid, and therefore, is not entitled to a refund of
$1035. 92.

RECOMVENDATI ON

Based upon the Findings of Fact and Concl usions of Law, it

RECOVMENDED:

That the Division of State G oup Insurance enter a fina
order denying Petitioner's request for a refund of $1035.92.

DONE AND ENTERED this 19th day of March, 2001, in

Tal | ahassee, Leon County, Flori da.

HARRY L. HOOPER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 19th day of March, 2001
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COPI ES FURNI SHED

Julia Forrester, Esquire

Depart ment of Managenent Services
4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

Morri s Shel kof sky
3721 Crawfordville Road, No. 17
Tal | ahassee, Florida 32310-7074

Cynt hi a Henderson, Secretary
Departnent of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

Bruce Hof f mann, General Counse
Departnment of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the Final Oder in this case.
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